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rebuttable presumption that the pay-
ments or activities were offered or pro-
vided to secure applications for FFEL
loans or to secure FFEL loan volume.
To reverse the presumption, the guar-
anty agency must present evidence
that the activities or payments were
provided for a reason unrelated to se-
curing applications for FFEL loans or
securing FFEL loan volume.

NOTE TO §682.413: A decision by the Sec-
retary under this section is subject to judi-
cial review under 5 U.S.C. 706 and 41 U.S.C.
321-322.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078
3, 1082, 10871, 1097)

[67 FR 60323, Dec. 18, 1992, as amended at 59
FR 22454, Apr. 29, 1994; 59 FR 61190, Nov. 29,
1994; 61 FR 60487, Nov. 27, 1996; 64 FR 18981,
Apr. 16, 1999; 64 FR 58632, Oct. 29, 1999; 72 FR
62006, Nov. 1, 2007]

§682.414 Records, reports, and inspec-
tion requirements for guaranty
agency programs.

(a) Records. (1)(i) The guaranty agen-
cy shall maintain current, complete,
and accurate records of each loan that
it holds, including, but not limited to,
the records described in paragraph
(a)(1)(ii) of this section. The records
must be maintained in a system that
allows ready identification of each
loan’s current status, updated at least
once every 10 business days. Any ref-
erence to a guaranty agency under this
section includes a third-party servicer
that administers any aspect of the
FFEL programs under a contract with
the guaranty agency, if applicable.

(ii) The agency shall maintain—

(A) All documentation supporting the
claim filed by the lender;

(B) Notices of changes in a borrower’s
address;

(C) A payment history showing the
date and amount of each payment re-
ceived from or on behalf of the bor-
rower by the guaranty agency, and the
amount of each payment that was at-
tributed to principal, accrued interest,
and collection costs and other charges,
such as late charges;

(D) A collection history showing the
date and subject of each communica-
tion between the agency and the bor-
rower or endorser relating to collection
of a defaulted loan, each communica-
tion between the agency and a credit
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bureau regarding the loan, each effort
to locate a borrower whose address was
unknown at any time, and each request
by the lender for default aversion as-
sistance on the loan;

(E) Documentation regarding any
wage garnishment actions initiated by
the agency on the loan;

(F) Documentation of any matters
relating to the collection of the loan by
tax-refund offset; and

(G) Any additional records that are
necessary to document its right to re-
ceive or retain payments made by the
Secretary under this part and the accu-
racy of reports it submits to the Sec-
retary.

(2) A guaranty agency must retain
the records required for each loan for
not less than 3 years following the date
the loan is repaid in full by the bor-
rower, or for not less than 5 years fol-
lowing the date the agency receives
payment in full from any other source.
However, in particular cases, the Sec-
retary may require the retention of
records beyond these minimum periods.

(3) A guaranty agency shall retain a
copy of the audit report required under
§682.410(b) for not less than five years
after the report is issued.

(4)(1) The guaranty agency shall re-
quire a participating lender to main-
tain current, complete, and accurate
records of each loan that it holds, in-
cluding, but not limited to, the records
described in paragraph (a)(4)(ii) of this
section. The records must be main-
tained in a system that allows ready
identification of each loan’s current
status.

(ii) The lender shall keep—

(A) A copy of the loan application if
a separate application was provided to
the lender;

(B) A copy of the signed promissory
note;

(C) The repayment schedule;

(D) A record of each disbursement of
loan proceeds;

(BE) Notices of changes in a borrower’s
address and status as at least a half-
time student;

(F) Evidence of the borrower’s eligi-
bility for a deferment;

(G) The documents required for the
exercise of forbearance;

(H) Documentation of the assignment
of the loan;

169



§682.414

(I) A payment history showing the
date and amount of each payment re-
ceived from or on behalf of the bor-
rower, and the amount of each pay-
ment that was attributed to principal,
interest, late charges, and other costs;

(J) A collection history showing the
date and subject of each communica-
tion between the lender and the bor-
rower or endorser relating to collection
of a delinquent loan, each communica-
tion other than regular reports by the
lender showing that an account is cur-
rent, between the lender and a credit
bureau regarding the loan, each effort
to locate a borrower whose address is
unknown at any time, and each request
by the lender for default aversion as-
sistance on the loan;

(K) Documentation of any MPN con-
firmation process or processes; and

(L) Any additional records that are
necessary to document the validity of a
claim against the guarantee or the ac-
curacy of reports submitted under this
part.

(iii) Except as provided in paragraph
(a)(4)(iv) of this section, a lender must
retain the records required for each
loan for not less than 3 years following
the date the loan is repaid in full by
the borrower, or for not less than five
years following the date the lender re-
ceives payment in full from any other
source. However, in particular cases,
the Secretary or the guaranty agency
may require the retention of records
beyond this minimum period.

(iv) A lender shall retain a copy of
the audit report required under
§682.305(c) for not less than five years
after the report is issued.

(5)(i) A guaranty agency or lender
may store the records specified in para-
graphs (a)(4)(ii)(C)—-(L) of this section in
accordance with 34 CFR 668.24(d)(3)(1)
through (iv).

(ii) If a promissory note was signed
electronically, the guaranty agency or
lender must store it electronically and
it must be retrievable in a coherent
format.

(iii) A lender or guaranty agency
holding a promissory note must retain
the original or a true and exact copy of
the promissory note until the loan is
paid in full or assigned to the Sec-
retary. When a loan is paid in full by
the borrower, the lender or guaranty

34 CFR Ch. VI (7-1-11 Edition)

agency must return either the original
or a true and exact copy of the note to
the borrower or notify the borrower
that the loan is paid in full, and retain
a copy for the prescribed period.

(iv) If a lender made a loan based on
an electronically signed MPN, the
holder of the original electronically
signed MPN must retain that original
MPN for at least 3 years after all the
loans made on the MPN have been sat-
isfied.

(6)(i) Upon the Secretary’s request
with respect to a particular loan or
loans assigned to the Secretary and
evidenced by an electronically signed
promissory note, the guaranty agency
and the lender that created the origi-
nal electronically signed promissory
note must cooperate with the Sec-
retary in all activities necessary to en-
force the loan or loans. The guaranty
agency or lender must provide—

(A) An affidavit or certification re-
garding the creation and maintenance
of the electronic records of the loan or
loans in a form appropriate to ensure
admissibility of the loan records in a
legal proceeding. This affidavit or cer-
tification may be executed in a single
record for multiple loans provided that
this record is reliably associated with
the specific loans to which it pertains;
and

(B) Testimony by an authorized offi-
cial or employee of the guaranty agen-
cy or lender, if necessary to ensure ad-
mission of the electronic records of the
loan or loans in the litigation or legal
proceeding to enforce the loan or loans.

(ii) The affidavit or certification de-
scribed in paragraph (a)(6)(i)(A) of this
section must include, if requested by
the Secretary—

(A) A description of the steps fol-
lowed by a borrower to execute the
promissory note (such as a flow chart);

(B) A copy of each screen as it would
have appeared to the borrower of the
loan or loans the Secretary is enforcing
when the borrower signed the note
electronically;

(C) A description of the field edits
and other security measures used to
ensure integrity of the data submitted
to the originator electronically;

(D) A description of how the executed
promissory note has been preserved to
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ensure that is has not been altered
after it was executed;

(E) Documentation supporting the
lender’s authentication and electronic
signature process; and

(F) All other documentary and tech-
nical evidence requested by the Sec-
retary to support the validity or the
authenticity of the electronically
signed promissory note.

(iii) The Secretary may request a
record, affidavit, certification or evi-
dence under paragraph (a)(6) of this
section as needed to resolve any fac-
tual dispute involving a loan that has
been assigned to the Secretary includ-
ing, but not limited to, a factual dis-
pute raised in connection with litiga-
tion or any other legal proceeding, or
as needed in connection with loans as-
signed to the Secretary that are in-
cluded in a Title IV program audit
sample, or for other similar purposes.
The guaranty agency must respond to
any request from the Secretary within
10 business days.

(iv) As long as any loan made to a
borrower under a MPN created by the
lender is not satisfied, the holder of the
original electronically signed promis-
sory note is responsible for ensuring
that all parties entitled to access to
the electronic loan record, including
the guaranty agency and the Sec-
retary, have full and complete access
to the electronic record.

(b) Reports. A guaranty agency shall
accurately complete and submit to the
Secretary the following reports:

(1) A report concerning the status of
the agency’s reserve fund and the oper-
ation of the agency’s loan guarantee
program at the time and in the manner
that the Secretary may reasonably re-
quire. The Secretary does not pay the
agency any funds, the amount of which
are determined by reference to data in
the report, until a complete and accu-
rate report is received.

(2) Annually, for each State in which
it operates, a report of the total guar-
anteed loan volume, default volume,
and default rate for each of the fol-
lowing categories of originating lend-
ers on all loans guaranteed after De-
cember 31, 1980:

(i) Schools.

(ii) State or private nonprofit lend-
ers.
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(iii) Commercial financial institu-
tions (banks, savings and loan associa-
tions, and credit unions).

(iv) All other types of lenders.

(3) By July 1 of each year, a report
on—

(i) Its eligibility criteria for schools
and lenders;

(ii) Its procedures for the limitation,
suspension, and termination of schools
and lenders;

(iii) Any actions taken in the pre-
ceding 12 months to limit, suspend, or
terminate the participation of a school
or lender in the agency’s program; and

(iv) The steps the agency has taken
to ensure its compliance with
§682.410(c), including the identity of
any law enforcement agency with
which the agency has made arrange-
ments for that purpose.

(4) A report to the Secretary of the
borrower’s enrollment and loan status
information, or any Title IV loan-re-
lated data required by the Secretary,
by the deadline date established by the
Secretary.

(5) Any other information concerning
its loan insurance program requested
by the Secretary.

(c) Inspection requirements. (1) For
purposes of examination of records, ref-
erences to an institution in 34 CFR
668.24(f) (1) through (3) shall mean a
guaranty agency or its agent.

(2) A guaranty agency shall require
in its agreement with a lender or in its
published rules or procedures that the
lender or its agent give the Secretary
or the Secretary’s designee and the
guaranty agency access to the lender’s
records for inspection and copying in
order to verify the accuracy of the in-
formation provided by the lender pur-
suant to §682.401(b) (21) and (22), and
the right of the lender to receive or re-
tain payments made under this part, or
to permit the Secretary or the agency
to enforce any right acquired by the
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Secretary or the agency under this
part.

(Approved by the Office of Management and
Budget under control number 1845-0020)

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078-
3, 1082, 1087)

[67 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 22455, 22489, Apr.
29, 1994; 59 FR 33358, June 28, 1994; 59 FR
34964, July 7, 1994; 61 FR 60493, Nov. 27, 1996;
64 FR 58632, Oct. 29, 1999; 64 FR 58963, Nov. 1,
1999; 656 FR 65621, Nov. 1, 2000; 66 FR 34764,
June 29, 2001; 67 FR 67080, Nov. 1, 2002; 72 FR
62007, Nov. 1, 2007]

§682.415 [Reserved]

§682.416 Requirements for third-party
servicers and lenders contracting
with third-party servicers.

(a) Standards for administrative capa-
bility. A third-party servicer is consid-
ered administratively responsible if
it—

(1) Provides the services and adminis-
trative resources necessary to fulfill its
contract with a lender or guaranty
agency, and conducts all of its contrac-
tual obligations that apply to the
FFEL programs in accordance with
FFEL programs regulations;

(2) Has business systems including
combined automated and manual sys-
tems, that are capable of meeting the
requirements of part B of Title IV of
the Act and with the FFEL programs
regulations; and

(3) Has adequate personnel who are
knowledgeable about the FFEL pro-
grams.

(b) Standards of financial responsi-
bility. The Secretary applies the provi-
sions of 34 CFR 668.15(b) (1)—(4) and (6)-
(9) to determine that a third-party
servicer is financially responsible
under this part. References to ‘‘the in-
stitution” in those provisions shall be
understood to mean the third-party
servicer, for this purpose.

(c) Special review of third-party
servicer. (1) The Secretary may review a
third-party servicer to determine that
it meets the administrative capability
and financial responsibility standards
in this section.

(2) In response to a request from the
Secretary, the servicer shall provide
evidence to demonstrate that it meets
the administrative capability and fi-
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nancial responsibility standards in this
section.

(3) The servicer may also provide evi-
dence of why administrative action is
unwarranted if it is unable to dem-
onstrate that it meets the standards of
this section.

(4) Based on the review of the mate-
rials provided by the servicer, the Sec-
retary determines if the servicer meets
the standards in this part. If the
servicer does not, the Secretary may
initiate an administrative proceeding
under subpart G.

(d) Past performance of third-party
servicer or persons affiliated with servicer.
Notwithstanding paragraphs (b) and (c)
of this section, a third-party servicer is
not financially responsible if—

(1)(i) The servicer; its owner, major-
ity shareholder, or chief executive offi-
cer; any person employed by the
servicer in a capacity that involves the
administration of a Title IV, HEA pro-
gram or the receipt of Title IV, HEA
program funds; any person, entity, or
officer or employee of an entity with
which the servicer contracts where
that person, entity, or officer or em-
ployee of the entity acts in a capacity
that involves the administration of a
Title IV, HEA program or the receipt
of Title IV, HEA program funds has
been convicted of, or has pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds, or has been administratively or
judicially determined to have com-
mitted fraud or any other material vio-
lation of law involving such funds, un-
less—

(A) The funds that were fraudulently
obtained, or criminally acquired, used,
or expended have been repaid to the
United States, and any related finan-
cial penalty has been paid;

(B) The persons who were convicted
of, or pled nolo contendere or guilty to,
a crime involving the acquisition, use,
or expenditure of the funds are no
longer incarcerated for that crime; and

(C) At least five years have elapsed
from the date of the conviction, nolo
contendere plea, guilty plea, or adminis-
trative or judicial determination; or

(ii) The servicer, or any principal or
affiliate of the servicer (as those terms
are defined in 34 CFR part 85), is—
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